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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 1 November 2010 has been entered. 

2. Claims 25 and 31 have been cancelled. Claims 14, 16-18, 20-24, 26-30 and 32-37 are 
pending. 

Claim Objections 

3. Claim 24 is objected to under 37 CFR 1 .75(c), as being of improper dependent form for 
failing to further limit the subject matter of a previous claim. Applicant is required to cancel the 
claim(s), or amend the claim(s) to place the claim(s) in proper dependent form, or rewrite the 
claim(s) in independent form. 

Here, claim 24 requires "wherein the content of maltitol in the solidified maltitol of step 
c) is from about 90% w/w to about 99.5% w/w based on dry substance," however, claim 14 from 
which claim 24 depends already recites the limitation "wherein the content of maltitol in the 
solidified maltitol is from about 92% w/w to about 97% w/w based on dry substance." 

Claim Rejections - 35 USC § 112 

4. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
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pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

6. Claims 27-30 and 32 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. 

While there is support in Applicants' specification for reciting "recycling a part or all of 
said solidified maltitol into step a) until the solidified maltitol obtained in step f) has a maltitol 
content of from about 95% t o about 98%, from about 95% to about 97% or from about 95.5% to 
about 96.5% (p. 4/L7-10), there is no support for reciting a maltitol content of from about 85% to 
about 97%. 

7. Claims 27-30 and 32 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claim 27, the recitation " recycling a part or all of said solidified maltitol into 
step a) until the solidified maltitol obtained in step f) has a maltitol content of from about 95% to 
about 98%, wherein step g) is repeated until the solidified maltitol obtained in step f) has a 
maltitol content of from about 85% to about 98%" renders the claim indefinite. It is unclear how 
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the step of recycling solidified maltitol into step a) until obtaining the recited maltitol content 
differs from repeating step g). 



Claim Rejections - 35 USC §103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

9. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

10. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 
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11. Claims 14, 16-18, 20-24. 26-30 and 32-37 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Beauregard et al. (US 6,458,401). 

Regarding claims 14, 16-17, 20 and 33 and Beauregard et al. disclose a process for 
preparing powder containing crystalline particles of maltitol comprising the steps of: 

(a) continuously mixing maltitol syrup having a dry mater content of at least 70% by 
weight and a maltitol content of at least 85% by weight on a dry matter basis, the mixing being 
effected by simultaneously dispersing the maltitol syrup and maltitol containing seeds into an 
open rotating bed containing maltitol based granules (C2/L35-45); 

(b) drying the granulated product obtained in a fluidized bed to achieve a residual 
moisture content of not more than 2% (C3/L47-48); 

(c) grinding the granules to the required particle size and then sorting the particles by 
sifting (C3/L49-51);and 

(d) recycling the particles eliminated by sifting to the granulator for use as maltitol 
containing seeds in step (a) (C3/L49-52). 

Given Beauregard et al. disclose a process for preparing crystalline maltitol with maltitol 
granules and maltitol syrup substantially similar to that presently claimed, it is clear that 
intrinsically the content of maltitol in the resulting crystalline maltitol would be from about 92% 
w/w to about 97% w/w based on dry substance. 

Beauregard et al. disclose that the maltitol syrup and seed material are introduced into the 
granulator to achieve a seed/syrup weight ratio of 4 parts seed to 1 part maltitol syrup (C4/L47- 
51). 
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Regarding claim 18, Beauregard et al. disclose all of the claim limitations as set forth 
above and that the matured granules are submitted to a rough grinding and dried in a fluidized 
bed using air at about 90°C (C4/L65-67). 

Regarding claims 21-23, Beauregard et al. disclose all of the claim limitations as set forth 
above. Beauregard et al. also disclose that that the temperature of the maltitol syrup is 80°C 
(C3/L20-21). 

Regarding claims 24 and 26, Beauregard et al. disclose all of the claim limitations as set 
forth above. Given Beauregard et al. disclose a process for preparing maltitol substantially 
similar to that presently claimed, it is clear that the powder containing crystalline particles of 
maltitol would intrinsically have maltitol content from about 90% w/w to about 99.5%. 

Regarding claims 27- 30 and 32, Beauregard et al. disclose a process for preparing 
powder containing crystalline particles of maltitol comprising the steps of: 

(a) loading powder containing crystalline maltitol, i.e. seed material, into an open rotating 
bed (C3/L16-28); 

(b) adding maltitol syrup into the open bed, wherein said maltitol syrup has a dry 
substance content of about 70% (C3/L16-28); 

(c) spraying said maltitol syrup into the open bed to coat said see material, wherein the 
maltitol syrup is sprayed onto the maltitol seed material using an air atomizing nozzle at a 
temperature of at least 80°C (C2/L54-57, C3/L16-28); 

(d) drying said coated seed material in a fluidized bed to achieve a residual moisture 
content of not more than 2% (C3/L 16-50); 
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(e) grinding the granules to the required particle size and then sorting the particles by 
sifting (C3/L49-51);and 

(d) recycling the particles eliminated by sifting to the granulator for use as maltitol 
containing seeds (C3/L49-52). 

Given Beauregard et al. disclose a process for preparing crystalline maltitol with maltitol 
syrup and maltitol particles substantially similar to that presently claimed, intrinsically the 
resulting crystalline maltitol would have a maltitol content of from about 95.5% to about 96.5%. 

Regarding claims 34-37, Beauregard et al. disclose all of the claim limitations as set forth 
above. Beauregard et al. also disclose sugar free shortbread cookies and oatmeal cookies 
comprising flour, shortening, sorbitol and 18% by weight maltitol (C5/Example 2) and a tablet 
comprising 99% maltitol (C4/L1 1-16). 

Response to Arguments 

12. Applicant's arguments filed 1 November 2010 have been fully considered but they are not 
persuasive. 

Applicants explain that claim 14 has been amended to clarify that the first two steps are 
performed in a fluid bed. Applicants submit that "Beauregard et al. explicitly discloses using an 
open rotating receptacle to mix the maltitol syrup and maltitol seed (see, for example, the 
Abstract) which corresponds to Applicants' claimed step a) which requires that the mixing occur 
in a fluid bed." 

In this case, it is the Examiner's position that the open rotating receptacle of Beauregard 
et al, wherein an air atomizing nozzle is used to spray an aqueous syrup onto the rotating bed, is 
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equivalent to the fluid bed required in the present claim 14. Given Beauregard et al. disclose an 
open bed wherein air is used to disperse maltitol syrup onto maltitol seed material, it is clear that 
the mixing process takes place in a fluid bed. 

Applicants note that "the claimed process is not aimed at getting a highly purified 
solidified maltitol such as crystalline maltitol." Applicants submit that "it was surprisingly found 
that, even with a lower content of maltitol, it is still feasible to obtain a solidified maltitol using 
the claimed method. 

Given Applicants claim a process wherein the content of maltitol in the resulting 
solidified maltitol is from about 92% to about 97% w/w based on dry substance, it unclear what 
is encompassed by a highly purified solidified maltitol or what the "lower content" of maltitol is 
measured against. In this case, given Beauregard et al. disclose a process using maltitol syrup 
and maltitol particles substantially similar to that presently claimed, intrinsically the resulting 
maltitol product would have a maltitol content as claimed. Further, while Beauregard et al. 
disclose a maltitol powder containing crystalline particles of maltitol, Beauregard et al. does not 
disclose that the crystalline maltitol is "highly purified." Rather, it is the Examiner's position that 
crystalline polyols may be made is less than highly purified forms. 

Applicants submit that process of Beauregard et al. does not results in solidified maltitol 
rather, crystalline maltitol. 

Here, it is the Examiner's position that crystalline maltitol is a type of solidified maltitol. 
Further, in Example 1 (C4/L52-55), Beauregard et al. refers to the crystalline particles of maltitol 
as the "solidified product." 
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Applicants explain the differences between the prior art and the current invention. 
Applicants find that by "turbulating the maltitol powder and the maltitol syrup in the fluid bed in 
the presence of gas ensures that there is good surface contact between each of the particles of 
maltitol powder and the maltitol syrup." Further, Applicants explain that "a droplet of liquid that 
falls on a powder particle instantaneously solidifies the powdered maltitol and liberate" water, 
which is transported away by the gas." Finally, Applicants explain that "the gas in the pending 
claims not only disperses the powder particles for coating, granulating, and/or agglomerating, but 
also simultaneously dries the product. . .[and] obviates the need for an expensive spray-drying 
step." 

While it is not disputed that the steps of the present invention provide good surface 
contact between each of the particles of maltitol powder and the maltitol syrup, that the 
combination of liquid maltitol and powder provide for instant solidification and the liberation of 
water, and that the gas simultaneously dries the product, however, the claims are not limited by 
these results. While Beauregard et al. may include additional steps, there is nothing in the claims 
that limit further processing. Further, given Beauregard et al. disclose a process substantially 
similar to that presently claimed, absent evidence to the contrary in the record, one would expect 
the same results. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELIZABETH GWARTNEY whose telephone number is 
(571)270-3874. The examiner can normally be reached on M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401 . The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/ELIZABETH GWARTNEY/ 
Examiner, Art Unit 1781 



